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BY COMMISIONER FREDERICK F. BUTLER:

The New Jersey Board of Public Utilities (“‘Board”), pursuant to N.J.S.A. 48:2-1 et
seq., has been granted general supervision and regulation of and jurisdiction and
control over all public utility systems which operate within the State of New
Jersey. Moreover, the Board has specifically been granted the authority to
review certain mergers and acquisitions by and of such public utilities, pursuant
to N.J.S.A. 48:2-51.1 and N.J.S.A. 48:3-10.

On March 3, 2005 Verizon Communications Inc. (“Verizon”) and MCI, Inc. (*"MCI”)
(jointly “petitioners”) filed a petition for the approval of a transaction which would
result in MCI becoming a wholly-owned subsidiary of Verizon (“merger”).

On June 6, 2005, Staff convened a prehearing conference in order to discuss
several issues pertaining to this proceeding. The meeting was attended by
counsel for Board Staff, petitioners, the Division of the Ratepayer Advocate
("RPA”), and several competitive local exchange carriers (‘CLECs”), as well as
the Advising Deputy Attorney General assigned to this matter. All parties at this
informal meeting were afforded and took advantage of the opportunity to discuss
possible procedural schedules and to express their concerns with regard to the
sufficiency of timelines in light of expected discovery disputes. Considerable
disagreement ensued over the appropriate time frames, and no consensus was



reached regarding a procedural schedule. After weighing all the informal
comment, Board Staff recommended a schedule that allowed for longer
discovery periods than those imposed in another pending telecommunications
merger proceeding before the Board involving two large carriers, but not as long
as those advocated by the RPA and the CLECs. The Board reviewed and
accepted this recommendation in a Prehearing Order issued on June 8, 2005.

On June 20, 2005, the RPA filed a motion for reconsideration of the Board’s
Prehearing Order. The RPA alleged, inter alia, that the procedural schedule set
out in that Order should be revised because it permits inadequate time for the
completion of discovery. The RPA also alleged that the Board did not consider its
concerns, expressed at the prehearing conference, regarding the appropriate
length of the procedural schedule. The RPA was joined by the joint intervenor
group of telecommunlcatlons carriers referred to as the Competitive Carrier
Group (“CCG”), as well as intervenor Qwest Communications (“Qwest”).

Verizon filed a written response to the RPA’s motion on June 23, 2005,
contending that the RPA presented no basis for reconsideration of the Board’s
procedural schedule, as required by N.J.A.C. 14:1-8.6 and relevant case law.
Verizon also contended that the schedule permitted adequate time for full and
complete discovery. In a footnote, Verizon also expressed its view that the
Board’s procedural schedule permitted it until July 29, 2005 to answer the RPA’s
June 17 discovery requests.

Qwest took issue with Verizon’s position regarding when, under the current
schedule, discovery responses are due. Qwest cited N.J.A.C. 1:1-10.4(b) to
require Verizon to respond to discovery requests within 15 days. Qwest also
interpreted the July 29, 2005 date listed in the current schedule as the date by
which all discovery must be completed, consistent with N.J.A.C. 1:1-10.4(e),
rather than the date on which all responses are due irrespective of when the
corresponding requests were served.

The Board denied the RPA’s motion, finding no basis for reconsidering its
previous scheduling decisions. The Board also noted that Verizon had
misinterpreted the schedule and was required to answer timely discovery
requests according to the timeframes set out in N.J.A.C. 1:1-10.4(c). The Board
also stated, consistent with Qwest's position, that the “schedule clearly
contemplates that all discovery activity must be completed by July 29, 2005.”

On July 20, 2005, the RPA sent a letter to Anthony Centrella, Director of the
BPU’s Division of Telecommunications. In that letter the RPA expressed its view
that, pursuant to the Board’'s case schedule and relevant administrative rules,
parties could serve discovery requests until August 26, 2005. Verizon responded
on July 22, 2005 with a letter to Mr. Centrella. In that letter Verizon expressed its
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countervailing view that, pursuant to the Board’s original scheduling order and its
Order denying the RPA’s motion for reconsideration, July 20, 2005 was the cutoff
date for discovery requests, and that all discovery activity, including service of
requests, was required to be completed by July 29, 2005. Verizon requested that
Staff confirm Verizon’s understanding if the procedural schedule.

On August 12, 2005, the RPA sent a letter to this Presiding Officer, styled as a
Motion for Clarification, stating its position that the aforementioned July 20
discovery cutoff date pertains only to first round (pre-reply testimony) discovery.
The RPA further requested clarification that it could serve additional discovery
requests based on reply testimony filed on August 19, 2005. The RPA
contended that its interpretation of the Board's schedule was consistent with
N.J.A.C. 1:1-10.4(e).

By letter dated August 22, 2005, Verizon responded to the RPA’s motion.
Verizon stated its position that the Board’s schedule and subsequent clarification
clearly required all discovery requests to be served by July 20, and all discovery
activity to be concluded on or before July 29, 2005. Verizon also contested the
RPA’s interpretation of N.J.A.C. 1:1-10.4(e).

No other party filed papers supporting or opposing the RPA’s motion.

DISCUSSION

Absent a legislative restriction, administrative agencies have the inherent power
to reopen or to modify and rehear prior decisions. In re Trantino Parole
Application, 89 N.J. 347, 364 (1982); Skulski v. Nolan, 68 N.J. 180, 195 (1975);
Ruvoldt v. Nolan, 63 N.J. 171, 183 (1973); Handlon v. Town of Belleville, 4 N.J.
99, 106-107 (1950). N.J.S.A. 48:2-40 expressly provides that the Board at any
time may order a rehearing and/or extend, revoke or modify and order made by
it. Tp. of Deptford v. Woodbury Terrace Sewerage Corp. 54 N.J. 418, 425
(1969); N.J. Bell Tel. Co. v. Bd. of Pub. Util. Comm’rs., 12 N.J. 568, 579 (1953);
Central R. Co. of N.J. Dept. of Public Utilities, 7 N.J. Super. 254-255 (1951).

N.J.A.C. 1:1-10.4(e) provides, in pertinent part:

The parties shall complete all discovery no later than 10 days
before the first scheduled hearing or by such date ordered by
the judge at the prehearing conference.

As a threshold matter, it is unclear why the RPA and Verizon both initially sought
written clarification of the meaning of a Board Order from Staff, rather than the
Board itself or this Presiding Officer. As a party to the case, Staff is bound by
Board Orders like any other party, and is not situated to provide binding
interpretations thereof.
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With respect to the merits of the RPA’s motion, | find that no further clarification
of the Board’s schedule is necessary. All parties to this proceeding participated
in the prehearing conference in which a full panoply of scheduling issues were
discussed. Prior to issuing its schedule, the Board considered at length and
weighed the arguments and positions regarding the amount of time necessary for
a full and complete exchange of discovery. The RPA had ample opportunity to
express its views at the prehearing conference, and did so. The RPA expressed
these views again in its Motion for Reconsideration, which was denied by the
Board.

With regard to service of discovery requests, the Board’s July 6, 2005 Order on
Reconsideration was clear: “July 20 represents the /ast date on which such
requests can be served.” Moreover, the Order was equally clear regarding the
final discovery completion date: “[tjhe Board’s schedule clearly contemplates that
all discovery activity must be completed by July 29, 2005.” Moreover, nothing in
the Board’s July 6 Order on Reconsideration is inconsistent with N.J.A.C. 1:1-
10.4(e), which expressly allows for the exercise of Board discretion in the setting
of discovery deadlines. N.J.A.C. 1:1-10.4(e). | therefore disagree with the RPA
that the schedule permits service of discovery requests after August 19, 2005.

Based on the foregoing, the RPA’s Motion for Clarification is hereby DENIED.

This provisional ruling is subject to ratification or other alteration by the Board as
it deems appropriate during the proceedings in this matter.

DATED: &/30/ 05 ﬁ% M/ g %ﬁ

FF-‘EEDERIEK F. UTLER
CDMM!SSID
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